Introduction

The nature of the activities which nonvi-
olent activists undertake means that we
sometimes find ourselves in court. We
have written elsewhere about the experi-
ences of a range of activists in cases
arising from the Nurrungar *93 protest.'
Based on our observations of those cases
and other activists’ experiences, we would
like to consider possible tactics which
nonviolentactivists may use in approach-
ing the court, and the thecretical bases of
different approaches. In this article we
will focus on decisions about how to
approach the court and not with the orig-
inal decisions about whether to take arre-
stable action, how to deal with the police
and whether or not to attend court. Ideal-
ly all of these matters would be consid-
ered as integral parts of one action.

1 We will be looking at these issues in the
context of ideas about the state. Broadly
“speaking, when we say “the state” we
mean the ccllection of formal institu-
tions (the government, the legal system,
the police and the army) which have the
power, using violence if necessary, to
make rules and enforce decisions in soci-
ety in the name of the community as a
whole.

It should be said at the outset that we
don’t always get a full range of choices.
- There are any number of personal rea-

ences of police or the courts, and work/
relationship/family situations which
mean that activists may choose to mini-
mise legal hassles. These must be re-
spected as legitimate reasons to avoid
any more engagement with the legal sys-
tem than necessary. There is no reason to
see engaging the legal system as neces-
sarily better than not doing so; any more
than engaging in arrestable action is bet-
ter than living out your activism in ways
that you don’t expect to result in your
arrest.

The State’s Starting Point

The understanding of the state that is
commonly accepted is a liberal theory
which assumes that the state is complete-
ly neutral and that society is basically a
collection of antonomous individuals.
Courts make unbiased decisions based

sons including poverty, previous experi-
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on applying fair laws to individual situa-

tions. Judges are not affected by sexism,
racism or the fact that most of them come
from wealthy backgrounds. Everyone -
whether they are aNunga, a lesbian, Alan
Bond, ora 16 year old from a poor suburb
will be treated exactly the same in the
police station, in prison orin court. Or so
liberal theory tells us! Thus people ap-
pearing before the court are constructed
as “individuals before the law”, shomm of
the history of privilege or oppression of
their community and the rest of the back-
ground that brought them to the point of
breaking the law. These things are not to
be taken intc account in court - it’s as if
they didn’t exist at 11,

Liberal theory also assumes that human
beings are rational, and having a particu-
lar view of what rationality means, that
they will therefore make decisions about
their actions and their lives that will
maximise their material wellbeing. This
is something that many activists would
find hard to accept as describing how we
choose what to do! Emotions are also
viewed as irrelevant and scarcely ac-
knowledged.

If we really do accept the liberal defini-
tions and theory above, the logical out-
come should probably be that we plead
guilty and accept the justness of punish-
ment. After all, laws are made and judg-
ment imposed for the good of society -
aren't they?

This may be one way of looking at the
actjons of some famous nonviolence ac-
tivists of the past. Both Socrates and

or decision of the court might be wrong
orunjust, the institutions of the law them-
selves needed to be respected. Thus when
Socrates was inprison, unjustly sentenced
to death, he refused an escape organised
by his friends because he believed it
would bring disrespect uwpon the law.
Gandhi often invited the court to impose
the highest possible sentence upon him if
the judge could not agree that the law
itself was unjust, thereby affirming the
institutions of the law but arguing he had
been compelled by conscience to diso-
bey a particular unjust law.

It also seemed to us that many activists
appearing in court after Nurrungar (espe-
cially those who lived in Adelaide and
could easily getto court) tacitly accepted
the courts’ view of them as individuals
before the law and so did not approach
their cases as a unified group (an rony
given that they were arrested as part of a
mass actior). This severely limited the
options which could be pursued through
the legal system.

‘We have a sneaking suspicion that many
nonviolent activists don’t aceept the lib-
eral theory of law and society and there-
fore do not expect justice from the law or
the state. However this does not mean
that there is no use engaging with that
system. In a strange way the liberal basis
of the law opens some opportunities for
political activists. For instance, liberal
theory assumes individuals will make
‘rational’ decisions based on accumulat-
ing money, like making a quick guilty
plea to minimise the fine when they are
obviously ‘guilty.’ Activists may choose
differently for political/moral reasons.

Gandhi argued that while a particular law
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Similarly sanctions like fines and costs
are based on liberal notions of individu-
als who have property to give upand who
will try to preserve that property. But
many activists do not have such property
and are prepared to do community serv-
ice (or go to gaol}, thus undermining the
impact of court sanctions and not con-
tributing to the state’s coffers.

Social Democratic Approaches

The fact that we do not expect justice
from the court does not necessarily mean
that no justice is possible. Sometimes
courts make decisions which are impor-
tant in themselves and mark a victory or
a landmark stage in wider social justice
campaigns. The court ruling in Roe v
Wade consclidated the gains of the strug-
gle for abortionlaw reform in the US, and
it was alegal case begun by Eddie Mabo
and others which finally led to official
fecognition of the prior indigenous own-
ership of Australia in white law and sig-
nalled a new phase in the continuing
struggle of Aboriginal peoples here.

The law has also proven to be a valuable
tool in protecting people’s rights, even
the rights of people it subordinates. For
instance, work conditions and decent
wage levels won through union struggle
become part of awards and those awards
then provide all workers with some pro-
tection from exploitation by ruthless
employers.

These gains are not straightforward, and
working for similar successes does not
mean accepting the state as a neutral
arbiter. The approach of trying to use the
legal system as a tool for social change
comes from the social democratic tradi-
tion which gave rise to labour and the Ieft
wing reform political parties around the
world. The underlying belief here is that
the state can be reformed bit by bit and
running court cases and winning them to
achieve social change is one way that it
can be done.

While this belief is widespread among
activists, it does not mean that we should
rush into court, legal arguments in hand,
Our conclusion from the Nurnmgar cas-
es was that legal arguments in the Mag-
istrate’s Court, particularly those pre-
sented by non-lawyers, were largely a
waste of time. Individual attempts at
“bushlawyering” consumed activist time
and other resources out of all proportion

to the reception they received from Mag-
istrates. Even well prepared legal argu-
ments were rejected with little explana-
tion, and at Ieast one activist who had
prepared a legal defence was told by the
Magistrate that their legal argument
would not be listened to. A Magistrate
told one arrestee who offered a moral
rather than a legal arpument that his
moral argument was ¢onvincing, but le-
gal argument was required if he was to be
found not guilty. The same Magistrate
later refused to listen to legal argument
put by a non-lawyer.

If activists are serious about wanting to
win cases and set precedents which ad-
vance our cause, then we need to organ-
isetheresources and commitment to take
our cases to higher courts and to get the
legal representation necessary to argue
cases there. We also need to consider
whether the political/legal contextis one
that supports the possibility of getting a
favourable decision. The US court deci-
sion which ordered that schools should
be racially integrated (Brown v Board of
Education) was strategicalty chosen as a
case worth pursuing and backed up by an
extensivecommunity campaign. This sort
of strategy will require planning and a
collective approach tc the court, buteven
if such an appreach were to be organised,
there are traps and questions which non-
violence activists need to be aware of.

The first trap is getting carried away with
the sense of importance which pervades
the courts, with the cleverness of your
arguments or with your lawyer’s enthuo-
siasm for the case. If you begin to think
that you can win there is a temptation to
twist your original political message to
fit it into the required legal framework.
This is a particular problem if activists
give control of their cases to lawyers
representing them.

Other issues may arise, for example, let-
ting someone else speak for you in lan-
guage which you would notchoose (even
assuming that you understand it!y may
not be what you want. Running such a
case necessarily involves giving some
power to your counsel in the first in-
stance and uitimately to the court, and
working within a hierarchical environ-
ment - something which may not sit well
with the idea of an empowering nonvio-
lent action.

Anarchist and Socialist Approaches

Social democratic approaches require ug
tobelievein the legitimacy of the court as
an interpreter and enforcer of the law,
However, institutionalised racism, the
protection of private property bought by
exploiting workers and misogynist rape
laws have left some of us questioning
whether the legal system is capable of
being used to produce real justice at all.

Both anarchists and socialists have iden-
tified the state as a source or instrument |
of oppression whose power is ultimately
based in coercion/violence. While so-
cialists view the state as having a neces-
sary role in the transformation of class
society, anarchists argue that it is central
to the problem and must be abolished.

Behind the polite face of the court system
with its antique customs lies the threat of
gaol and other violent institutions. If the
whole system is based on violence, then
there is a large question about whether
nonviolent change can be brought about
by using it, and whether nonviolent ac-
tivists want to try using it as a tool.
Starting from these analyses, several dif-
ferent approaches emerge.

Total Non-Co-operation

If the state is seen as being basically
unjust, one possible response is total no-
cooperation with its institutions - includ-
ing the courts. This can be based on either
a political/moral refusal to work with
injustice, or a pragmatic choice to try and
make the state pay. This latter approach
arises from the contradictions of liberal
law with its notions of “rights™ and on the
nature of court imposed sanctions dis-
cussed earlier. It is based on the idea that
the cost of prosecuting activists can be
made greater than any fines which may
ultimately be collected from them. An
unfortunate side effect of some forms of
non co-operation is that they can be time
consuming and expensive not just for the
state but also for the activists(s) involved.
Seeking eight adjournments might not
make sense if you need to travel inter-
state and appear in court to obtain each
one!

Refusal can include refusing to attend
courtatall. You can then either waittobe
amrested and taken to gaol or present
yourselves to a police station after a
warrant has been issued for your arrest
and volunteer to be locked up on that

Nonviolence Today #46 September/October 1995

PO Box 5292, West End QLD 4101, Australia



D e
17=

particular day. You need to consider the
fact that this approach will almost cer-
tainly resuit in you having to forfeit your
bail as well as pay any fines issued against
you (or serve the equivalent amount of
time in prison).

A different form of refusal used by Green-
ham women involves going to court but
refusing to co-operate as far as possible,
for exarnple by refusing to speak or re-
fusing to enter a plea. This means that
you refuse to say whether you plead
guilty or not guilty. The court will basi-
cally treat you as having pleaded not
guilty. One woman played a saxophone
rather than speak int court. Others turned
their backs on the proceedings and re~
mained silent. Approaches such as these
can be extended to include the non-pay-
ment of fines and non co-operation in
prison, including refusal to comply with
orders, dress or eat.

“Making the state pay” means stretching
the system as far as possible. It can in-
clude the forms of non co-operation men-
tioned already, but others are also avail-
able. You can seek as many adjourn-
ments as possible. You can refuse to
agree on any of the “facts,” forcing the
prosecution te prove every element of
the case against you. This greatly in-
creases the amount of time taken for your
case and adds to the costs of the prosecu-
tion. It may well also add to the court
costs you have to pay, but it may make a
political point: the courts’ version of
what facts are relevant (I jumped the
fence into the prohibited area) is very
different from what we might see as
relevant facts: the existence of a US war
base supporting the waging of war or the
role of Australian produced ammunition
in maintaining the biockade on Bougain-
ville.

From a nonviolence perspective, one of
the key questions that may arise in con-
sidering these alternatives involves
whether and how to reconcile the injunc-
tion to “refuse everything humiliating”
and the general principle of respecting
one’s opponent.

Fishing Expeditions...

The court can in some situations be used
as a way of getting information that is
otherwise unavailable from your oppo-
nent by ¢ross examining officials or call-
ing for documents. This approach has

been used with success by the London
Greenpeace activists involved in the cur-
rent McLibel case. They have apparently
succeeded in getting lots of previousky
secret information from MacDonalds,
some of which is now posted on the
Internet for anyone interested to read!

Court can also be a way to get alternative
information and voices infto court and
onto the public record. It may be possible
to call for documents or witnesses deal-
ing with the subject of the original action,
or to read them into the court record
yourself. For example, in explaining why
they felt they had to trespass at Nurrung-
ar, some activists called a Kokatha elder
as a witness, Others spoke in court about
the functions of the base and its role in
1S war fighting.

Learning .

Court can be an opportunity to learn:
activists can work individually or (inore
powerfully} together to find out about
how the courts operate and what the
applicable law is and to gather informa-
tion about the issues that led them to
undertake arrestable action. Appearing
in court can be a way of learning by
experience. However without appropri-
ate preparation and support it can be a
harsh lesson.

Making a Statement

Inside the court itself there is often an
opportunity for individuals to make their
own statements about why they chose to
be arrested. Many activists do this by
pleading guilty and making a speech
when asked for comments before sen-
tence is passed. In this case the choice to
plead guilty is tactical rather than philo-
sophical. Armrestees may take the same
approach but plead not guilty and make
their statements from the witness stand.
Pleading guilty explicitly recognises that
acrime has been committed according to
the Jaw, while by pleading not guilty
activists’stress that they believe they have
committed no moral wrong. In both cas-
es it is a matter of saying,“we do not
accept that the law is just, and we have a
duty to disobey unjust laws”.

In the Nurrungar cases, at least one arres-
tee tried to go beyond talking about why
he hadchosen to be arrested by highlight-
ing not only the necessity of the trespass,
bt the shortcomings of the defence of
necessity (and therefore of the law it-

self); the main political point being about
the links between the law, the state and
militarism,

The effect of these statements, usually
made before near empty courirooms, is
difficult to judge and in the Nurrungar
cases, the attitudes of the Magistrates
and court staff varied from interest and
sympathy to boredom and frustration.
Although some arrestees appeared to
believe it was possible to affect the polit-
ical consciousness of the magistracy in
this way, it is hard to know to what extent
they achieved their aim.

Political statements can also be made, or
repeated, outside the court with a view to
educating other people through public
speaking ortrying to obtain media cover-
age. Activists choosing this approach
need to put effort into orgamising an
event likely to attract media attention.
After Nurrungar the Peace Action Col-
lective organised a symbolic “cutting of
the lease” on the bases outside the Court
on the first big court date, which amrest-
ees cut in order to enter the court. Other
groups have used street theatre, well
known figures speaking outside the court,
orsimply amediarelease advising where,
when and why their cases are going ahead.

Technical defence
Mounting a legal defence and trying to
getoff on atechnicality (e.g. argning that
the trespass signs were not erected under
a legal authority) does not serve to pro-
mote a political cause or make a political
gain. Indeed this type of defence may
undermine or detract from the purpose of
the original action, because it may mini-
mise the intention of the activist (assum-
ing there was a deliberate decision to
“make an arrestable action and the court
appearance was not the result of sur-
prise). However if the starting point is
that the court and the state are about
power not justice, then a technical de-
fence may be a reasonable response in
terms of undermining state power by
using it against itself, and protecting ac-
tivists from state violence. This approach
is notsomuch apolitical action in its own
right as a consequence of a political ac-
tion. Legal representation may increase
your chances of succeeding on 2 techni-
cal defence.

How to Choose?!
Choosing between these alternative ap-
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proaches involves some serious consid-
eration of various issues, including how
you think the state works and what you
think can be achieved in court. Resourc-
es are a key factor too. These include
time, energy and money, but as always
our major resource is ourselves.

We should not, however, take curselves
for granted. An appreciation of the per-
sonal background of activists planning
court actions is important. It can give us
clues about what information we may
need to seek out, what skills we need to
learn, and what support we may need to
organise. From our Nurrungar observa-
tions, activists not from middle class,
Anglo-Saxon backgrounds were less like-
ly to have the information necessary to
follow court procedure and some had
previous experience of the police and the

‘legal system that led them to treat it with
Justified cynicism. Middle class people
seemed more likely to accept the legiti-
macy of the legal system or to consider it
auseful place to expend effort. Certainly
middle class arrestees were more likely
to have the kinds of skills andfor the
confidence to run defences based inlegal
argument.

Those who had a strong political analy-
sis, activist experience and some organ-
isational support were more likely to feel
they could take on the court no matter
what their class background. Feminist
analysis and experience also seemed to
prepare women better for the deeply gen-
dered nature of court, where almost all
those present other than court reporters
are likely to be men operating in ways
that are patriarchal as well as middie
class. Several of the groups running cas-
es after Nurrungar did training including
legal briefing sessions and even mock
trials allowing a practice run. In the ab-
sence of analysis, support and training,
arrestees were more likely to find the
experience humiliating and to see that as
reflecting on them personally rather than
illustrating the injustices of the system.

All of these things need to be discussed
and weighed up beforehand so that in-
formed decisions can be made and so
groups don’t break up under the pressure
of a court case.

Even if you believe that yon have the
necessary resources and you and your
legal advisers agree that you have alot to

gain from pursuing an appeal to the high
court, you may decide aghinst it. Perhaps
you have worked out how much it would
cost you to forfeit your bail and pay court
costs for a trial and have decided to plead
guilty instead and donate the difference
to Pay the Rent. Perhaps you’ve decided
that the time and energy that you could
spend on media coverage for a court case
would produce a better outcome if you
worked at 2 Women’s Shelter instead.
Perhaps vour group has decided that ac-
tions focused on the court will simply
detract from the main points of the cam-
paign you are working on. You may
decide that the political climate doesn’t
favour your case, or that you don’t have
the energy at this point to build up the
broad base of support you would really
need to succeed. On the other hand, there
are some activists who will put time,
energy and money into a court case that
they would not commit to any other ac-
tivist activity.

To Have a Lawyer or Not to Have a
Lawyer?

There are many ways to obtain legal
information, and consulting a lawyer is
only ene of them, Other activists, books,
Ieaflets, law teachers, and telephone ad-
vice services may all be useful. Cost is
one consideration in working out wheth-
er you want to seek legal advice from a
lawyer, but there are others. While some
lawyers (especially those who are activ-
ists themselves) will have a good under-
standing of what you may be trying to
achieve, others may be completely una-
ble to understand what you are doing
unless your first priority is getting a find-
ing of not guilty at all costs. They may
understand their duty to represent you as
requiring them to do everything they can
to obtain anot guilty finding, which may
not be compatible with-what you want.

- There are real issues of control to consid-

er here. There are many options includ-
ing not seeking legal advice from alaw-
yer, seeking advice butrepresenting your-
self, and being represented by the lawyer
who advises you. If you do see alawyer,
remember that they are there to carry out
YOUR instructions, not the other way
around!

After Nurrungar atleast one activist found
that his lawyer said things on his behalf
that he would never have said himself,
including that he hadn’t really intended
the trespass and was sorry to have broken

the law. Given his choice to engage in
civil disobedience, this simply wasn’t
true. He felt that he had been made to
look foolish and that his politics had been
compromised. Be sure to get the infor-
mation you seek from lawyers, but be
aware that youmay need to educate them
about your intentions, needs and ideas.
‘Whether it is worth putting in that effort
will depend on whether your lawver is
open to the information as well as your
assessment of whether she or he will be
able o make use of that information
later.,

Ultimately the deeper issue here may be
about building relationships with law-
yers whoundertake court action as activ-
ists engaged in the action in their own
rightrather than as outsiders “amployed”
by activists. The hierarchy and rules of
the legal system mean that this presents
real challenges and dilemmas both for
non lawyer activists and for activist law-
yers.

Conclusion
Qur conclusion is that there is no one
correct strategy, but that activists need to
give more thought to approaching the
court and the legal systern. We have
fewer obvious choices in court than we
doin organising the part of the action that
gotus there. Itfollows that the part of our
action that takes place in court requires at
least as much thought as we would give
to the other aspects, and the same collec-
tive appreach. We need to see court as an
integral part of action which should be
planned alongside arrestable action. We
have tried to consider a variety of possi-
ble approaches and the political under-
standings on which they are based. Our
intentionis notto provide the answer, but
topromotereflection and debate between
activists which can strengthen actions of
the future. Both action and reflection are
essential if we are to recognise the limi-
tations of the state’s liberal/individualist
starting point and better pursue the col-
lective project of social change.

Greg Ogle and Mary Heath

Footnote:

1. Heath, Mary and Ogle, Greg “Law and
Peace” (1994) 19 (4) Aliernative Law Jour-
nal 171; Heath, Mary and Ogle, Greg “De-
Jending the Nurrungar 1993 Protest: The
Campaign in the Courts” (1994) 21 Anti
Bases Campaign Bulletin 10, NvT
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